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Abstract 

The equal political liberties are among the basic first-principle liberties in John Rawls’s 

theory of Justice as fairness.  But Rawls insists, further, that the “fair value” of the political 

liberties must be guaranteed, and that a market economy must be embedded in an 

institutional structure that realizes this guarantee.  The aim and the supposed capacity to 

assure fair value are what distinguish property-owning democracy and liberal democratic 

socialism from other ideal regime-types.  Disavowing an interest in fair value is what 

disqualifies welfare-state capitalism as a possible realization of Justice as fairness. 

Yet Rawls never gives a perspicuous statement of the reasoning in the original position for 

the fair-value guarantee.  This article gathers up the two distinct strands of Rawls’s 

argument, and presents it in a straightforward sequence.   The exposition proceeds by 

contrasting Justice as fairness to a competitor political conception of justice that is just like 

Justice as fairness but without the fair-value guarantee.  A schema of the two-strand 

argument is presented in the Appendix. 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I. INTRODUCTION 

The equal political liberties are among the basic first-principle liberties in John Rawls’s 

theory of Justice as fairness.  Rawls insists, further, that the “fair value” of the political 

liberties must be guaranteed, and that a market economy must be embedded in an 

institutional structure that realizes this guarantee.  If Rawls’s view is correct, it has far-

reaching implications.  The aim and reliable ability to assure fair value is essential to any 

regime capable of realizing Justice as fairness.    

What does fair value mean?  It presupposes a formally equal right to vote, to form or join a 

political party, to stand as a candidate for office, and to participate in political discussion.  

But it is more than this.  The fair value of the political liberties ensures that citizens similarly 

gifted and motivated have a roughly equal chance of influencing the government’s policy and 

of attaining political authority irrespective of economic and social class membership. (JF 46; 

cf. TJ 197).   Fair value gives – or simply is – this assurance. It is defined in terms of chances 1

to influence, not merely to participate.  Most significantly, it includes “a fair chance to add 

alternative proposals to the political agenda for public discussion” (TJ 198; citing 

Dahl 1956).  An equal say in deciding on proposals that have been set by others for a 

  References to Rawls are abbreviated: TJ = A Theory of Justice, rev. ed. 1999; JF = Justice as Fairness: a 1

Restatement 2001.  Full citations are given in the List of References.
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vote is not enough:  the voting agenda too must be one that all have an at least roughly equal 

chance to set.  2

But what is the argument for requiring the fair value — that is, the roughly equal worth— 

of the political liberties and only those liberties?   Without a clear statement of the 

argument, a disavowal of welfare-state capitalism is unconvincing.  By the same token, the 

choice between property-owning democracy and liberal democratic socialism is unguided.  

A number of writers —including Harry Brighouse (1997), Stephen Wall (2006), and Meena 

Krishnamurti (2012, 2013)—have commented on the absence, or diffuseness, of argument. 

Niko Kolodny (2014, 196) has aptly concluded that Rawls’s “discussion of these questions … 

remains … one of the darkest corners of that great book,” viz., A Theory of Justice.  3

Rawls does not advance an argument for (merely) formal political equality, supplemented 

with further argument for fortifying that formal equality with a fair-value guarantee.  If this 

is surprising it is because Rawls never gives a perspicuous statement or summary of the 

reasoning in the original position for the equal political liberties as basic.  The purpose of this 

paper is to gather up the elements of Rawls’s argument, and to present it by pitting justice as 

  Although Rawls does not mention this risk, fair value can also be eroded if private economic power is able 2

to frustrate the aims of democratically enacted legislation.  See Christiano 2006.

  Kolodny refers to sections 36 and 37; but chapter VI and sections 82 and 86 are pertinent too.  The 3

reconstruction here draws also on Rawls 2001.
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fairness against Justice without fair value, a political conception that is constructed as the 

specific denial of the fair-value guarantee. 

The argument has two distinct but complementary strands.  One strand emphasizes an 

intolerable risk that Justice without fair value presents.  The other emphasizes the instability 

of a basic structure that fails to assure fair-valued political equality.  It will turn out that the 

primary good of self-respect, which several commentators have thought to be the key 

element in Rawls’s argument, plays a subsidiary role. 

II. THE “INTOLERABLE RISK” STRAND OF ARGUMENT 

Justice as fairness is a theory of justice consisting of two principles and the argument for 

them.  The argument is elaborate and I will not try to summarize it.  The idea is that rational 

and reasonable persons, situated in a fair original position, would choose two principles of 

justice to govern the basic structure of their society: 1) a guarantee of equal basic liberty, and 

2) a guarantee of fair equality of opportunity to occupy jobs and offices, and a guarantee (the 

“difference principle”) that inequalities of wealth and income tend to the advantage of all.  

The first principle enjoys lexical priority over the second, which means that the equal basic 

liberties cannot be sacrificed merely to advance the second principle.  This entails, for 

example, that a professional association could not be banned merely to remove a perceived 
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obstacle to achieving equal opportunity in employment.  Similarly, fair equality of 

opportunity cannot be sacrificed merely to raise the income of the least advantaged. 

In his lectures in the 1980s, which were ultimately published as Justice as Fairness: a 

Restatement, Rawls declared that the two principles of  Justice as fairness could not even be 

tentatively endorsed until some showing was made that they could be realized.  To make this 

showing, he distinguished different ideal regime-types, and found two that he claimed could 

do so, at least if certain assumptions were made.  One he called property-owning 

democracy, the other, liberal democratic socialism.  Welfare-state capitalism, he argued, 

could not realize Justice as fairness even in the happiest of circumstances.  This is not the 

place to recapitulate that discussion.  This paper provisionally accepts his argument that 

welfare-state capitalism cannot realize Justice as fairness.    4

Welfare-state capitalism cannot realize Justice as fairness, we assume;  but there is a 5

competitor conception of justice that it can realize.  I call this competitor conception Justice 

  See my John Rawls: Reticent Socialist (2017) for a detailed exposition.4

  See von Platz nd. for an argument to the contrary.5
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without fair value.    Justice without fair value, as I define it, is just like the two principles, but 6

with one difference.  Instead of fair-valued political equality, Justice without fair value only 

guarantees formal political equality.  The “worth” of political liberty is treated the same way 

as the worth of the other basic liberties: it is a matter of pure procedural justice.  As long as 

the basic structure operates as it should, the worth of the political liberties is left to take care 

of itself.  This means that it is not unjust if private citizens having the same talents and 

motivation have very unequal amounts of political influence.   

For Justice without fair value, it does not matter if greater political influence is correlated 

with economic and social advantages.  As long as “one-person, one-vote” is respected, no one 

has any ground for complaint.  It may very well turn out that only the wealthy have political 

influence, and that the least-advantaged have none, other than the bare right to cast a ballot.  

So long as the formal equality of political liberty is not violated, and there is fair equality of 

opportunity, and the difference principle is doing its job, Justice without fair value is satisfied 

that all is well.   

  Thomas Christiano uses the term “neo-liberalism” to specify “an account of democracy” that effectively 6

(though not by definition) “ignores the problem of large private concentrations of wealth and power that are 

capable of pushing small states around for their own benefit and imposing their wills on populations without 

their consent” (2015, §3.1.3).  Chantal Mouffe proposes that neoliberalism be defined as “a very specific 

interpretation of what rights are important and non-negotiable” (2005, 5).   Nevertheless, because the term 

“neoliberalism” is already in wide use and has diverse meanings, I have avoided it here.
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Why would parties in the original position choose the two principles over Justice without 

fair value?  Rawls’s system is not adequate until this has been squarely presented.  Justice 

without fair value is liberal in that it gives absolute priority to the basic liberties.  It is 

egalitarian in three ways.  The basic liberties are formally equal, fair equality of opportunity 

promises that access to positions and occupations are equally open to the equally talented 

and motivated, and the difference principle ensures that inequalities of wealth and income 

benefit the least-advantaged: the rising tide raises all boats.  But justice without fair value 

does not regard the unequal worth of political liberty as a separate concern.   In fact, Justice 7

without fair value would have us be reconciled to the actual distribution of political influence 

as a matter of pure procedural justice. 

Two Moral Powers 

The argument for fair value and against Justice without fair value begins with the premise 

that equal citizens are conceived as possessing two moral powers: a capacity for a sense of 

justice and a conception of the good.  The sense of justice is a durable disposition to to act 

upon the political conception of justice that the well-ordered society to which the citizen 

belongs has as its public conception.  The conception of the good is whichever of those 

reasonable comprehensive conceptions that the citizen has adopted to order her life.  

Although a comprehensive conception is thought of as a master plan for the whole of one’s 

   Something like this position is defended in Dworkin 1987.7
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life, in a liberal society citizens are free to revise and even abandon a conception of the good 

and replace it with another. 

It follows that citizens, conceived as free persons, possess a higher-order interest in having a 

degree of control of the social world in which they seek to fulfill their comprehensive aims, 

and in which a variety of different comprehensive plans can be pursued (Rawls 1999, 131–

32).  Of course, no citizen can have control over the social world in the sense she has over 

the direction of her life within that world.  Equal control here means that—given equal 

aptitude and motivation— each citizen’s input is an equal vector force in shaping the 

resultant vector that represents the direction of the social world.   Free citizenship entails a 8

liberty to choose aims and to pursue them, and this liberty in turn entails that free citizens 

have an interest in protecting this liberty.   

Citizens  are conceived as free equals.  As such, citizens have a higher-order interest in 

developing the sense of justice.  This is a technical term: the sense of justice is grounded in a 

conception of justice that citizens share with their fellows.  It is not meant to denote the 

citizens attitudes or dispositions to act and to judge based on her own comprehensive 

conception of justice.  The sense of justice is public in another way: it delimits what 

conceptions of the good are reasonable to pursue, and what sureties exist for their safe 

  Goldman 2015 elaborates the vector idea.8
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pursuit.    Therefore the higher-order interest extends also to the conditions necessary to the 9

full development of the sense of justice. 

One of the general facts about social life that is known to parties in the original position is 

that social space is finite.  Not all of the variety of reasonable conceptions can be realized 

simultaneously in a given society.  Many contingencies restrict the array of real options 

available to citizens.  The life of a medieval knight is no longer one that can be led, for 

example.  This because the feudal society in which knighthood had a real place no longer 

exists.  Political power can encourage or even mandate changes in the social background that 

have the effect of rendering many, otherwise reasonable conceptions of the good no longer 

livable.  The state might, for example, pursue a free-trade policy that makes life on a small 

farm no longer sustainable.   

It follows that citizens’ higher-order interest in having a maximal degree of control over 

their social world extends to having a maximal measure of control over political institutions 

as well.  Of course, all citizens have this interest equally, and no dictatorial principle can 

reasonably be proposed.  But the higher-order interest, like the interest in liberty itself, is 

one that rational and reasonable citizens will seek to protect as much as they can.  A “higher-

order” interest is “regulative” with respect to lower-order interests.  It is higher order in two 

senses.  It is an interest concerning one’s other actual or possible interests.  And it is higher-

  Compare Anderson 2002, at 375-80, “How to Construct on Autonomous, Coherent, Collective Will.”9
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order in being prior to other interests —one does not sacrifice the higher for the lower —

but one might and often does sacrifice the the lower for the higher —e.g., forgoing tonight’s 

concert to study for tomorrow’s exam. 

Here is where the difference between fair-valued political equality and merely formal 

political equality shows itself.  Fair-valued political equality assures maximal—that is, equal

— political control, while merely formal political equality does not.  No citizen can 

reasonably propose to others that she dictate political outcomes.  Nor can a reasonable 

citizen propose limiting the franchise to those who share her comprehensive conception of 

the just and the good.  But, by the same token, free, equal citizens cannot reasonably propose 

terms that allow unequal political influence across different representative positions.  Being 

in a condition of merely formal political equality—under a rule of universal adult suffrage, 

say—is consistent with possessing very little or no effective political influence while others 

enjoy more.   Furthermore, merely formal political equality allows effective political control 

to become concentrated in a social class to which a majority of citizens do not belong.  Over 

time, perhaps a very short time, the social world and the possibilities it offers will be shaped 

and determined by a class from which the representative citizen will be effectively excluded.  

Absent any prospect of compensating benefits, it would be irrational to accept less than an 

equal influence and so it would be unreasonable to propose that others accept less. 
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The Pareto Possibilities 

A rational party in the original position will accept inequalities that are beneficial.  This is the 

straightforward implication of the so-called Pareto argument.  It has just been shown that 

substantive political inequality sets back the representative citizen’s higher-order interest in 

equal control of her social world.  But why is that unacceptable if this inequality is 

conditional on the realization of a more effective package of equal liberties, or on the 

realization of a greater level of income and wealth? 

The question just stated presents two separate tasks for the argument.  The first is to 

establish that the parties in the original position would reject trade-offs between political 

influence and income and wealth.  The second is to establish that the parties in the original 

position would decline to pursue the enticing possibility that an overall more fully adequate 

package of basic liberties might not include a fair-value guarantee. 

Equal Citizenship as the Social Basis of Self-Respect 

Several passages in Rawls suggest that his reply to the Pareto challenges depends upon an 

appeal to the primary good of self-repect.   In a constitutional democracy, equal citizenship is 

the fundamental basis of self-respect.  Even if vote-selling were legally permitted, for 

example, a citizen would be disdained as less than equal were she to exercise that option.  

Similarly, to accept a lesser say in political affairs merely in the hope of economic gain would 

be to declare oneself less than an equal citizen.  Of course, not all citizens will take an 

interest in political affairs, and even those do will not be equally effective.  Fair-value 
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guarantees only that those who are equally motivated and articulate will have a roughly equal 

influence, which means that (over time) one’s degree of influence is not correlated with 

one’s wealth or social status.  We are to bear in mind that the assumption is that an adequate 

level of economic well-being is already assured.  It is not easy to imagine a specific 

transaction involving an enforceable surrender of political influence in exchange for further 

economic benefit; but even an abstract willingness to surrender one’s equal political say in 

the expectation of still greater economic benefits will seem craven as well as imprudent.    

The self-respect argument of the previous paragraph does not reach the case of the party 

who is willing to accept a less than equally effective political liberty in order to better secure 

the whole package of equal basic liberties.  An attitude of this kind amounts to considering 

the fair value of political equality to lie outside the central range of application of the basic 

political liberties.  The basic liberties are freedom of conscience and thought, freedom of 

speech, integrity of the body, the right to acquire personal and residential property, freedom 

of occupational choice, freedom of movement, freedom of association, and the political 

liberties: the right to vote, to manifest dissent, to form parties, and to hold office.  This set is 

regarded as a package and the package has a priority over the second-principle interests: fair 

equality of opportunity, and wealth and income.  The priority of the basic liberties does not 

make any one of them absolute—each may come into conflict with another and each is 

subject to mutual adjustment to make for a better overall package. For example, if the fair 
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value of political liberty is included in the first principle then freedom of political expression 

will have to give ground to accommodate it, to the extent justified by the stronger overall 

package of basic liberties. 

Justice without fair value as defined here is the view that it is reasonable and rational to 

regard the political liberties the same way Justice as fairness views the other basic liberties.  

For each liberty, it is meaningful to distinguish the liberty and the worth of that liberty.  

What is guaranteed for the non-political basic liberties is equality, not equal worth.  The 

worth of these liberties is not separately guaranteed.  A social minimum is guaranteed, and 

the difference principle assures that economic inequalities are to the economic benefit of all.  

Beyond that, however, citizens are responsible for choosing a conception of good that they 

can afford, so to speak, and their free choices among expedients to pursue their aims make 

them responsible for their successes and failures. Justice without fair value simply extends 

this attitude to the political liberties as well. 

Answering the Pareto Challenge  

Parties in the original position reject this line of thinking.  They appreciate that the political 

liberties are unlike the other liberties in crucial ways.  For one thing, the political liberties 

are strategic in a way that the other basic liberties are not.  Political liberty is the guardian of 

the other liberties against encroachment.  This is because political power is coercive power 

that is regarded as having precedence over other means of influence.  In conditions of 
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reasonable pluralism, and given the burdens of judgment, those at a disadvantage in the 

political process are vulnerable.  Even good faith legislative, administrative and judicial 

decisions will inevitably sometimes go against them.  Their higher-order interest in shaping 

their social world is not equally served.  They may wind up in the minority anyway, of 

course, but those who have lesser political influence will over the long run come out on the 

short end of political decisions that shape and re-shape the social world. 

The exercise of political liberties occurs in a much more constrained arena.  Typically, two 

citizens may associate freely with whomever they wish without diminishing —and perhaps 

even expanding—each other’s associational opportunities.  Social space is finite but 

expansible.  Unlike freedom of association, political influence is rivalrous.  One citizen’s 

having more means others having less.  The social space is finite, but the political space is 

both finite and fixed. 

Given these facts, it is not easy to see how the parties could envisage a more adequate 

package of basic liberties secured by jettisoning the fair value of political liberty.   One 

possibility is that the fair value guarantee diminishes the influence that the wise would 

otherwise have over policies intended to promote liberty.  Suppose a party admits this 

abstract possibility.  Recognizing the fact of reasonable pluralism and the burdens of 

judgment, would a party in the original position be willing to forego an equal say in choosing 
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the wise steward of her higher-order interest?  To ask the question is to answer it in the 

negative. 

A party who takes up the viewpoint of a free and equal citizen in conditions of reasonable 

pluralism, to select principles that will determine the dimensions of a limited social space, 

must ask whether it is permissible to accept less than maximal effective political control in 

order to improve the chance of securing offsetting benefits.  It was shown that a party in the 

original position would dishonor the self-respect of a representative citizen by trading away 

political influence for a shot at greater material rewards.  It was also shown that the higher-

order interest of the representative citizen could not intelligibly be secured by ceding greater 

political influence to wiser citizens whom the representative citizen did not have an 

effectively equal say in choosing or roughly equal chance of influencing.  Therefore, a party 

that did not insist upon equal political influence for a representative citizen would be risking 

an intolerable outcome for that citizen, without any sufficiently compensating benefit.  

It follows that a conception of justice that guarantees fair-valued political equality provides a 

security for the higher-order interest that the alternative conception does not.  Parties in the 

original position will therefore prefer a political conception of justice including the fair-value 

guarantee over any that do not, and particularly over one from which it differs only with 

respect to that guarantee. 
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The reasoning so far assumes that a fully satisfactory level of primary goods can be supplied 

by the political society in question.  Rawls asserts that “once the required social conditions 

and level of satisfaction of needs and material wants is maintained …  the higher-order 

interests are regulative from then on … and reveal their prior place” (Rawls 1999, 476).  

Absent any reason to think that the inclusion of the fair-value guarantee would bring draw 

the supply of primary goods below this level, there is no reason not to insist upon its 

inclusion.  To let it go would be to take an intolerable risk: a risk is intolerable if its worst 

outcome is a significant possibility and very bad, and its expected outcome is only negligibly 

above what is already obtainable.  The theme of this first strand of argument is that one who 

forgoes the fair-value guarantee of the political liberties is exposed to an intolerable risk: one 

that is irrational to take and unreasonable to propose that others accept.  

So far, what has been shown is that a political conception of justice that includes a first-

principle guarantee of the equal worth of political liberty is preferable to one that does not.  

It has not been shown that this preference survives wide reflective equilibrium.  To do that, a 

case must be made that one of the ideal-types of regime that aims to secure the fair value can 

in fact do so.  This is at best conjectural.  Rawls writes,  

Historically one of the main defects of constitutional government has been the failure 

to insure the fair value of political liberty.  The necessary corrective steps have not 
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been taken, indeed, they never seem to have been seriously entertained. (Rawls 

1999, 198) 

We cannot secure the argument until we have reason to think that Justice as fairness is 

realizable.  If it is not realizable, then there could be advantages to not even aiming to secure 

fair value, in which case the parties might reconsider Justice without fair value.  Publicity 

will pro tanto favor any conception of justice that forgoes empty promises.  

The conclusion of this strand of argument is that parties in the original position must choose 

Justice as fairness over Justice without fair value, at least provisionally.  A number of 

assumptions have been necessary, as noted; but for the most part the argument rests on 

premises that enjoy their own support, both intuitively and in reflective equilibrium.  The 

important ideas are the higher-order interest that arises from possession of the two moral 

powers, and the rivalrous nature of political influence.  The idea of self-respect as a primary 

good has not played the key role.    10

Rawls himself cautioned reliance on treating self-respect as a primary good is to be avoided if 

possible.  This is because self-respect tends to be a subjective matter, as well as inevitably 

other-regarding and therefore contingent.   What wounds one’s self-respect will depend 

   The self-respect dimension of the argument for the prior position of the political liberties is emphasized 10

by Joshua Cohen (2003, 86-138, especially 108-11); see also Wall (2006), at 257-61 and Krishnamurthy (2013) at 

181-88.
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upon the norms of the particular social world one happens to inhabit, and on the degree to 

which one is sensitive to the social pressures by which those norms are enforced.  To rest the 

case for fair value on its capability to bolster self-respect would be unsatisfactory.  We can 

now turn to the other strand, which Rawls did not fully develop until the 1980s. 

II. THE STABILITY STRAND OF THE ARGUMENT 

The stability strand begins where the focus shifts to “the nature of the political culture” 

rather than “the need to avoid intolerable denials and restrictions” (Rawls 2001, 118) of 

individual liberty.  But there is a linkage: a “conception of justice is stable when the public 

recognition of its realization by the social system tends to bring about the corresponding 

sense of justice,” the first moral power (Rawls 1999, 154).  The linkage between stability and 

the sense of justice is the theme of the second strand. 

A key element of this linkage is the notion of congruence between the sense of justice 

fostered by a political conception of justice and the representative citizen’s conception of the 

good —her own good.  Although, precisely speaking, congruence is a relation between the 

two moral powers, it is natural also to define it as a scalar property of a political conception, 

reflecting the degree to which this relation does indeed obtain.  A political conception of 

justice then is congruent, for a representative citizen, to the degree that its sense of justice fits 

into and is integral to that citizen’s conception of the good. 
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The stability of a political conception of justice is its tendency to return to a just equilibrium 

after being disturbed.  A just equilibrium exists when the basic structure of society 

manifestly conforms to the principles of a shared political conception of justice.  

Disturbances of this equilibrium can have an exogenous cause, such as war or natural 

disaster.  But more significantly there is an endogenous source of injustice.  Even a well-

ordered society will generate some unjust laws and policies, even under the assumption of 

strict compliance with its political conception of justice.  This is inevitable in light of the 

burdens of judgment and the fact of reasonable pluralism.  What is meant here is stability for 

the right reasons, that is, the tendency of the principles of the political conception to 

support the identification and correction of injustice.  Stability in this sense is meant to stand 

in contrast to the Hobbesian solution of applying coercive power lavished on the sovereign to 

correct injustices.  In contrast also is the non-solution of leaving the matter to the 

unprincipled intuition of state actors or the general populace to restore justice.  It is the 

public conception of justice itself that is stable (or unstable) in the focal sense, and the 

institutions of justice are said to be stable only derivatively. 

The degree of congruence of a political conception serves as a measure of that conception’s 

degree of stability.  When it happens that some citizen’s conception of the good is or would 

be furthered by a departure from a just equilibrium, it falls to the sense of justice to direct 

the citizen to foreswear personal benefits or to devote them to restoring a just equilibrium. 
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Similarly, the more congruent political conception will resist departures from a just 

equilibrium.  When it inevitably happens that some citizen’s conception of the good is made 

more difficult to achieve by just legislation, it is the role of the sense of justice to reconcile 

the citizen to the loss.   

Recall the higher-order interest in having an equal say in the shaping of the shared social 

world.  Those who have a less than equal say have less assurance that their conceptions of the 

good are congruent with what the sense of justice will demand of them.  The sense of justice 

must incline the citizen to accept outcomes that are costly in terms of the citizen’s personal 

conception of the good.  These setbacks are more acceptable within a reasonable conception 

to the degree that they are occasioned by the functioning of institutions that the citizen 

accepts as just.  Moreover, the citizen must be assured that other citizens’ commitment to 

live under shared rules does not exceed the limits set by the strains of commitment.  Those 

others who feel that their political liberties are merely formal are less to be counted upon to 

possess a sense of justice sturdy enough to withstand these strains.  

The higher-order interest is an interest in having a maximal —that is, an equal— say in 

decisions that affect the common social world.  The basic structure of society is the most 

pervasive and strongest determinant of the common social world.  A less-than-equal political 

influence cannot convey to a citizen a greater degree of say in the shape of the common 

social world.  Unlike other inequalities, there is no possibility of a greater satisfaction of the 
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higher-order interest coming about through the incentive effects of political inequality.  

There is no way that a bigger slice of a bigger pie can be delivered, unless those having the 

even bigger slices identify their interests with those having the lesser influence.  This is 

contrary to the assumption that the parties in the original position take no interest in the 

interest in others; and, once that assumption is relaxed, the special psychologies of spite and 

envy operate against any such identification of interests. 

It immediately follows that Justice as fairness is more congruent than Justice without fair 

value.  This is simply to say that the sense of justice associated with Justice as fairness as a 

political conception of justice is more congruent with the representative citizen’s conception 

of the good.  This is because the citizen’s higher-order interest in maximal control of the 

common social world in which the conception of good is to be pursued is better secured by 

political institutions over which the citizen has substantively maximal influence.  But 

maximal influence is equal influence.  The principle that reasonable and rational parties 

choose behind the veil of ignorance must be one of substantive political equality. 

As already shown, the more congruent political conception of justice is, ceteris paribus, the 

more stable.  Because the sense of justice associated with Justice as fairness is more 

congruent with any representative citizen’s reasonable conception of the good, it is also the 

more stable conception, compared to Justice without fair value.  This difference in degree of 

stability is decisive in the original position.  The parties are aware of the strains of 
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commitment and thus, ceteris paribus, must choose the more stable of a pair of political 

conceptions of justice. Parties in original position choose Justice as fairness over Justice 

without fair value.  This conclusion is identical to that of the first strand, and the two strands 

are mutually supportive in this way.  Importantly, though, the second strand does not involve 

any appeal to self-respect as a primary good.  It is an independent and, I suspect, a sufficient 

ground for preferring Justice as fairness to Justice without fair value. 

III. TWO CHEERS FOR JUSTICE WITHOUT FAIR VALUE?   

Rawls mentions several devices by which a regime committed to fair value might achieve it.  

They can be divided into two types.  One type limits the accumulation of unequally great 

amounts of wealth: for example, taxes on inherited wealth, or public ownership of the major 

means of production.  The second type consists of “insulation strategies,” such as limits upon 

campaign contributions and expenditures, and public subsidies for parties and debates.  In 

spite of the dismal performance of constitutional democracies historically, Rawls seemed 

optimistic that one that was genuinely committed to realizing fair value would be able to do 

so. 

Justice without fair value’s affirmation of formal political equality, coupled with an express 

denial of the significance of fair value, is seldom voiced.   The United States Supreme Court 11

  James Buchanan (1975, 221-27) would allow re-negotiation of –i.e., alienation of any claim of right to–  11

formal political equality, within a contractarian framework for constitution-making.
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is an exception.  In a line of cases from Buckley v. Valeo (1976) to McCutcheon v. Federal Election 

Commission (2014), the Court has held that the First Amendment does not permit Congress 

even to try “to reduce the amount of money in politics, or to restrict the political 

participation of some in order to enhance the relative influence of others.”  As Joshua Cohen 

indicates, Buckley could be read narrowly, as holding only that the First Amendment forbids 

government to “seek to equalize opportunities for political influence by means of regulations 

that reduce the quantity of speech” (Cohen 2009, at 293; emphasis in original).   A system 

designed to enhance the relative influence of the less advantaged by providing vouchers to 

less wealthy citizens might pass muster.   

But subsequent cases call even this kind of measure into question.  Under the doctrine of 

Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett, 564 U.S. 721 (2011), candidates who 

are discouraged from spending above some level, by the prospect that opponents will receive 

an offsetting public subsidy, can complain that the adjustable floor acts as a de facto ceiling, 

betraying a governmental purpose to limit the quantity of speech.  Indeed, the Court’s 

language indicates that the First Amendment forbids any regulation of political spending 

intended to “level the playing field,” because measures meant to “level electoral opportunities 

for candidates of different personal wealth [do] not serve a legitimate government objective, 
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let alone a compelling one.”   By “leveling,” the Court intends to forbid “leveling down” 12

whether as an end (e.g., capping overall spending) or as a means (e.g., discouraging spending 

by the better-resourced) or even as a foreseeable effect.  “Leveling up” might remain a 

permissible objective, though one that cannot be pursued by means that either a) discourage 

spending (here, as elsewhere, equated with speech), or b) discriminate between candidates 

on the basis of their personal wealth, private contributions received, or independent private 

expenditures made on their behalf.  13

Rawls’s disapproval of Buckley and its progeny is well known; but a concern about the 

quantity of political speech has also been raised by David Estlund (2000).  Estlund makes the 

Pareto point that “if equal [political] influence can only be achieved at lower levels of input, 

then the epistemic advantages of a wider discussion might … outweigh the disadvantages of 

some degree of unequal influence” (Estlund 2000,132).  His project is “to find an acceptable 

stopping point between merely formal political equality on the one hand, which places no 

 Arizona Free Enterprise Fund, 564 U.S. at 24 (internal quotation marks omitted).  The Court’s decision also 12

effectively invalidated laws Maine, North Carolina, Minnesota, Connecticut, and Florida offering catch-up 

subsidies for candidates accepting the conditions for public financing.  Without the catch-up provision, a 

fixed floor would have to be set considerably higher, to be attractive.

 See Davis v. Federal Election Commission (2008).  One strategy worth exploring would expressly focus on 13

increasing participation.  There is reason to believe that contributors are likelier to vote than non-

contributors.  Non-tradable vouchers could be offered to eligible voters who have failed to vote in recent 

elections.  The trend in the United States is, alas, to expedite the removal of the infrequent voter from the 

rolls. 
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limits on substantive political inequality, and equal availability of political influence” (Estlund 

2000, 127).   More generally, Estlund aspires to a “theory of democratic legitimacy that 14

gives a significant role to the epistemic value of democratic procedures —their tendency to 

produce decisions that are correct by the appropriate independent moral standards” (Estlund 

2000, 127).  With care, Estlund’s concern can be incorporated into Rawls’s framework; but 

they do not warrant electing Justice without fair value at the stage of selecting principles.   15

   

The parties in Rawls’s original position do not aim for principles designed to hit such a mark 

as Estlund’s “stopping point,” for the epistemic value of democratic procedures is not a 

generally agreed given.  But Estlund’s concerns will be heard at the constitutional stage, 

where a legislative process is to be adopted, subject to the already settled two principles.  

Rawls’s constitutional conveners choose a (constrained) rule of majority rule on grounds of 

necessity and fairness —grounds of epistemic superiority could be reinforcing, not merely 

superfluous.  It is doubtful that anything like a “difference principle for political influence” 

would be adopted.  Among other reasons why not, there are imponderable factors such as 

the multiplicity of ways that political influence makes itself felt, and the fact that “more 

  Similarly, Kevin Vallier asks whether it is “possible to give some modest priority to the fair value of 14

political liberty?  Why not compare [Justice as fairness] with say, augmented fair value … instead [of Justice 

without fair value ?]” (personal communication on file with author).

 Nor do they warrant deferring the question whether to guarantee fair value to the legislative stage of 15

Rawls’s four-stage sequence.
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speech” is not necessarily correlated with a higher quality of deliberation.   Epistemic 16

considerations would properly bear on choices within the range of fair-value promoting 

measures Rawls suggests at the subsequent, legislative stage.  If “ceilings” on expenditure 

would discourage speech, then a publicly subsidized, fair-value-preserving “floor” would be 

the preferred way to assure an epistemically sufficient breadth of discussion.  17

IV. CONCLUSION 

Property-owning democracy is preferred to welfare-state capitalism chiefly because welfare-

state capitalism does not aim to secure the fair value of political liberty.  Property-owning 

democracy (like liberal democratic socialism) does have this aim.  Rawls disfavors welfare-

state capitalism because he thinks it safe to assume that a regime-type that does not aim to 

secure fair value will fail to do so.  It cannot, of course, be assumed that a regime that does 

aim to secure fair value will succeed in doing so, but that is another story.  The focus of this 

paper has been on the grounds for the fair-value guarantee.  If these grounds are insufficient, 

then there is no reason to prefer Justice as fairness to Justice without fair value (nor —

although further argument is involved— property-owning democracy to welfare-state 

capitalism). 

  Christiano (2012, 248) describes the “socially induced cognitive scarcity” occurring when the potentially 16

infinite “message space of politics” gets overloaded.  

 As Joshua Cohen (2009, 174 n. 40) notes, Scandinavian democracies, with apparent success, do without 17

ceilings altogether, relying instead exclusively on public funding floors.  
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In describing the sense of justice, the higher-order interest, and congruence, Rawls borrows 

freely from Mill and Kant; but comprehensive liberalism is not presupposed.  Rawls’s claim 

is that the elements of the fair-value guarantee are already implicit in the idea of citizens as 

free equals —an idea that pervades the public political cultures of constitutional 

democracies.  If he was right about this last claim, apologists for Justice without fair value 

(and defenders of even less egalitarian conceptions) owe us an alternative conception of 

citizens as free equals. 

Even if we regard the original position as merely a device of representation (as Rawls 

confessed it was) seeing the reasoning in this form has the virtue of revealing the backbone 

of the argument.  Do the two strands, singly or entwined, make a sound argument?  If 

Justice as fairness prevails in reflective equilibrium, then we have good reason to believe 

that, in some careful formulation —even if not precisely the ones presented here— these 

arguments are sound.  My concluding thought is that the stability argument is the deeper and 

more powerful of the two strands.  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APPENDIX 

I. The “Intolerable Risk” Strand of Argument 

Def1: Justice as fairness assigns first-principle priority to fair-valued political equality.  

Justice without fair value does not.  They are otherwise the same. 

Def2: A risk is intolerable if its worst outcome is a significant possibility and very bad, and 

its expected outcome is only negligibly above what is already obtainable. 

P1: Equal citizens possess the two moral powers: a sense of justice and a conception of 

the good. 

Lem1: Possession of the two moral powers entails a higher-order interest in having equal 

control of one’s social world. (by P1 and general facts) 

P2: One’s social world is shaped by (coercive) political institutions. 

Lem2: Equal citizens have a higher-order interest in having equal control over political 

institutions.  (by Lem1 and P2) 

P3: Fair-valued political equality gives maximal (i.e., equal) political control, while 

merely formal political equality does not. 

P4: Failure to give first-principle priority to fair-valued political liberty significantly risks 

very bad outcomes, and does not yield appreciably greater expected wealth and income. 

P5: Failure to give first-principle priority to fair-valued political liberty significantly risks 

very bad outcomes, and cannot achieve an appreciably better package of equal basic liberties. 
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Lem3:  A political conception of justice that does not give first-principle priority to fair-

valued political equality intolerably risks the higher-order interest.  (by Def2, P3-P5) 

P6: A political conception of justice that aims to secure fair-valued political equality does 

not intolerably risk the higher-order interest. 

P7: A political conception of justice that aims to secure fair-valued political equality can 

do so (in either a property-owning democracy or a liberal democratic socialism).                                                  

C1: Parties in original position choose Justice as fairness over Justice without fair value. 

II. The “Stability” Strand of the Argument 

Def3: A political conception of justice is congruent, for a representative citizen, to the 

degree that its sense of justice fits that citizen’s conception of the good. 

Def4: A political conception of justice is stable to the degree that its sense of justice 

withstands the strains of commitment in conditions of reasonable pluralism, even given the 

special psychologies of envy and spite, thus returning to a just equilibrium. 

P8: The more congruent political conception of justice is more stable than the less 

congruent political conception of justice. 

P9: A political conception of justice is more congruent to the greater degree that it 

secures the higher-order interest. 

Lem4: A political conception of justice that guarantees fair-valued political equality better 

secures the higher-order interest than a political conception of justice that does not.  
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(by Lem3, P6, P7 of Strand I) 

Lem5: Justice as fairness is more congruent than Justice without fair value. (by Def1, Def3, 

Lem4, P9) 

Lem6: Justice as fairness is more stable than Justice without fair value. (by P8, Lem5) 

P10: Parties in the original position prefer the more stable of a pair of political conceptions 

of justice.                                                                                                                                     

C2: Parties in original position choose Justice as fairness over Justice without fair value. 
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